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The return of Porn'im'age'ry
A public university's response to
students' removal of an art exhibit

I want to begin by talking

about how we arrived at this

point, with the reinstallation
In October 1992, a controversy arose at the Law School
of the exhibit and with this
when law students removed a sexually explicit video from an art
public forum. I do this out of
exhibit they'd commissioned for a conference on prostitution.
a felt need to correct some
The artists promptly accused the students of violating their First
mischaracterizations about
Amendment rights.
this dispute fostered by both
When he heard about the incident, Dean Lee Bollinger decided to
Ms.
Carol Jacobsen, curator of
reinstall the exhibit called "Porn' im' age' ry: Picturing Prostitutes."
the Porn' im' age' ry exhibit,
Shortly afterward, the American Civil Liberties Union threatened to
and the American Civil
sue the school on the artists' behalf. In a settlement negotiated with
Liberties Union.
the ACLU, Bollinger agreed to fund the reinstallation at the Law
When I first heard about
School. Independent of the settlement, he also planned to hold an
the removal of the videotape,
educational forum to discuss issues surrounding the incident. The
which was actually several
ACLU, the participating artists, art critics and the public were
days after the conference (and
invited to the forum to discuss First Amendment freedoms, censorhence after the removal), I
ship, the campus climate for free expression, the uses of sexually
asked to talk with the students
explicit art and other issues.
about what had happened.
The Law School hosted the reinstallation and forum Oct. 15-16, ·•
1993. A large and diverse crowd viewed the video and photo-text
exhibit and listened to statements from the Porn' im' age' ry artists
during the Friday evening opening reception. Smaller crowds
attended the Saturday forums on legal and artistic issues. At the
forums, it was clear that more than a year after the incident, there
are still disagreements over the removal and the response.
Originally, students on the journal of Gender and Law hired
Ann Arbor artist Carol Jacobsen to curate the exhibit, which depicted
the lives of sex workers in their own words and advocated the
decriminalization of prostitution. Students installed the exhibit
without reviewing the videos. When they learned that a conference
participant found one of the videos to be pornographic, they pulled
the whole tape compilation without consulting Jacobsen. She then
removed the entire exhibit.
Jacobsen and the ACLU Art Censorship Project have tried to
portray this as an act of Law School-sponsored censorship. They
argued that Professor Catharine MacKinnon, a participant in the
prostitution conference, pressured the students into removing the
tape. Both MacKinnon and the journal students have insisted that she
was not involved in the decision.
Since the incident, Bollinger has maintained that the First
Amendment issue involved is not censorship, but the students' right to
control the views expressed at their own event. He explained the Law
School's response to the incident in these remarks.
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I decided then, and I continue
to believe today, that the
students were seriously
mistaken in handling the
situation in the way they did
- in particular, by simply
removing the video rather
than by raising their objections to the video with Ms.
Jacobsen - and that they
should consider issuing an
apology. (The students, I
should note, did subsequently
issue an apology in a column
in The Michigan Daily.)
Furthermore, I will say
now, as I said to the students
at the time, that in my
opinion the symposium was,
by the standards I believe
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ought to exist in a university
community, too narrow in its
focus, with an air of intolerance and at times some
outrageous statements I didn't
like. There were also many
interesting and powerful
things said. On the other
hand, I did not think then,
and I do not think now, that
what the students did constituted in any way a violation of
the First Amendment, and I
will explain in a moment why
that is so.
I also decided then - and
this was before any threat of a
lawsuit was in the air - that
this controversy required a
full airing and discussion.

I thought, in tum, that this
would require a reinstallation
of the exhibit and a public
forum, such as the one we are
having today. I contacted Ms.
Jacobsen to propose this, but
she immediately indicated
that she was unable to speak
with me because she was
already being represented by
the ACLU. Ms. Marjorie
Heins, director of the ACLU
Art Censorship Project, will
no doubt remember that
when I first met her in New
York shortly after that, I
proposed reinstallation and a
public forum.
I give this brief history
because it is important for

everyone to understand that
the initiative for what is
occurring today came from
the Law School and would
have happened even without
the intervention of the ACLU
and its threatened lawsuit.
From the ACLU's statements
to the press, which seem often
to have been uncritically
accepted as true by reporters,
they would like everyone to
believe that this event is
happening only by virtue of
their vigilant efforts to protect
the free speech rights of Ms.
Jacobsen and the other artists.
That, as I have said, is not the
case . The truth is that I
yroposed reinstallation and a
forum; the ACLU, on the
other hand, threatened to sue
unless the Law School, among
other things, provided
funding for the artists to hold
their own conference.on
prostitution, which I refused
to agree to. The settlement
agreement we ultimately
signed only commits the Law
School to reinstallation.
Throughout the entire
negotiations, I should also say,
I insisted that this public
forum not be part of any legal
settlement, believing as I do to
this day that this is an educational program that ought to
be within the full control of
the Law School. This forum,
therefore, is not the result of
any legal requirement imposed on the Law School,

Through pictures, text and video,
visitors viewing the reinstalled "Porn'
im' age' ry: Picturing Prostitutes"
exhibit learned about the lives of sex
workers. To set the scene, the floor of
the exhibit was scattered with
condoms and calling cards.

whether by settlement
agreement or otherwise; it is
wholly sponsored and
arranged at our own free
initiative.
Now I want to correct,
briefly, two other
misimpressions created by the
ACLU and Ms. Jacobsen and
reported in the media. The
first inaccuracy is that the Law
School has refused to pay for
the reinstallation of the
exhibit. It is important that
everyone knows that the Law
School is indeed paying for
the costs of reinstallation, up
to the same amount that the
artists charged for installing
the exhibit at the conference
last October. What we have
refused to pay for are new and
unreasonable expenses
beyond those initially incurred when the exhibit was
first installed.
The other mischaracterization, again one frequently
reported in the media, is that
the Law School is not paying
Ms. Jacobsen an honorarium
for speaking at the forum,
while we are paying one to all
other invited speakers. I'm
sorry to have to say that this is
completely disingenuous.
Throughout the negotiations leading to the settlement, I proposed to pay Ms.
Jacobsen honoraria both for
reinstalling the exhibit and for
speaking at the forum, if she
chose to accept my invitation
to speak. At the very end of
the negotiations, just before
agreement was reached, the
ACLU objected that, since the
public forum was entirely
within my discretion, Ms.
Jacobsen was at risk of not
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receiving that honoraria. I
then agreed to combine the
two honoraria, which totaled
$3,000, and in the settlement
agreement to pay that amount
in one lump sum. The
obvious understanding was
that this $3,000 figure was the
two honoraria and that Ms.
Jacobsen would be entitled to
receive no additional personal
payments either for reinstallation or for speaking at. this
forum.
II
Now let me tum to the
First Amendment issue, which
can be disposed of rather
quickly, because, as we shall
see, it is not really at the heart
of what is underlying this
controversy.
My position on the free
speech or First Amendment
issue here is straightforward
and simple. There are many
ways to try to make it complicated, but in reality it is quite
uncomplicated. I will say later
what motives the ACLU and
the others have for trying to
make a silk purse out of a
sow's ear of a free speech
claim.
Any private individual,
group, or organization - and
here it might be helpful to
imagine an artists' collective
composed of Ms. Jacobsen
and the other artists who
created the exhibit we are
talking about today - has
free speech rights. This right
of freedom of speech includes
the freedom to organize
events or conferences, to
define the subjects and ideas
to be discussed at those events
or conferences, and to invite
or disinvite whomever they
want to be their speakers. If
the Jacobsen group decided to

4

organize a conference on how
prostitution is an exercise of
female worker freedom, just
like any other job in the
society, they could invite
Professor MacKinnon or
members of the journal on
Gender and Law to speak, or
not, as they saw fit. And if,
let's say, they invited Professor
MacKinnon-which, in all
candor, I doubt they would
- but if they did and then
decided they did not like what
Professor MacKinnon had to
say, then they could freelyunder the First Amendment,
that is - decide to revoke
their invitation to have her
speak at their conference.
This is basic, firmly established First Amendment law,
witnessed daily in operation,
in the actions, for example, ol
newspapers, political parties
and organizations like the
ACLU. There is no obligation
under the First Amendment
for speakers to be fair,
reasonable or tolerant.
Now, our First Amendment
is this way for three basic
reasons. First, it is regarded as
too difficult (time-consuming,
expensive, etc.) as well as
dangerous to free and open
debate to have the government decide what is a "full"
and "fair" presentation of
views on any subject (i.e., the
government is presumed to be
a "biased" arbiter of "fairness"). Second, there is also
considerable advantage in the
never-ending search for truth
in allowing people to explore,
advocate, and give their
undivided attention to their
own beliefs and perspectives,
and to do so with fierce
single-mindedness. And,
third, there is a strong sense
in our culture that it is wrong
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to force people to have to
sponsor, as it were, viewpoints with which they
strongly disagree, or believe to
be deeply immoral or harmful.
This is the First Amendment world we live in, and it
is a world, I feel compelled to
add, that the ACLU has made
it its institutional life mission
to preserve.

The main point to
remember about the
First Amendment
is that your
constitutional right
to freedom of speech
includes the right not
to have certain
speakers at your
meetings and
conferences.

Now, to say that our
hypothetical group of artists is
constitutionally protected in
inviting or disinviting whomever they want to their own
conference on prostitution is
not to say they are otherwise
legally free to do whatever
they want, nor that whatever
they do is right in any moral
or other sense. If this group
disapproves of the ideas of
one of their invited speakers
and seeks physically to
remove the speaker from the
stage, they will not have
violated the First Amendment
but they may have committed
a breach of contract or, worse,
an assault. At the very least
they may be criticized for
acting discourteously or
intolerantly. The First Amendment protects our right to

organize our speech as we see
fit, but it does not shelter us
from either having to abide by
the general laws of the society
(e.g., contract, criminal law,
etc.) nor from criticism by
others about our ideas or
attitudes.
But the main point to
remember about the First
Amendment is that your
constitutional right to freedom
of speech includes the right
not to have certain speakers at
your meetings and conferences.
The next step in the First
Amendment analysis is to
realize that students have
rights of free speech under the
First Amendment. A long line
of Supreme Court cases
establishes that students, even
junior high school students,
possess the right of free
speech, and that right must be
respected by school authorities and administrations. This
principle begins with the
seminal case of Tinker v. Des
Moines (1967), in which the
Court protected the right of
several students (including
13-year-old Mary Beth
Tinker) to wear black
armbands to school in protest
against the Vietnam War.
Absent proof that the
student's speech would
"materially and substantially"
interfere with discipline
within the school, the Court
said, schools must live with
the free speech rights of
students.
Now, the ACLU must
accept, and, I take it, does
accept, all that I have said.
They, however, try to construct a plausible First
Amendment claim by transforming the students' actions
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into the actions of the Law
School. The Law School, as a
public institution, does have
certain obligations under the
First Amendment. But we
need not here explore what
those obligations are, a subject
which in truth is still quite
obscure as well as complex.
We need not because the
factors that would convert the
actions of the students here
into those of the Law School
are simply not present. Only
two possible grounds exist,
and they are not enough. One
is that the Law School provided funding for the students' conference. The other is
that a particular professor,
namely Professor Catharine
MacKinnon, both "influenced"
the students in their attitudes
about prostitution and
pornography, as well as about
establishing a journal, and
notified the students that one
of the conference speakers
had seen Ms. Jacobsen's video
and thought it pornography.
But neither of these, alone or
together, is sufficient for the
ACLU's purposes.
And the reason is straightforward. If merely providing
money, physical space, etc., to
students, or if the mere
involvement of a faculty
member in student activities is
enough to make the student
speech the University's
actions, for purposes of the
First Amendment, then
virtually all organized student
expression within the University will become state action.
For the simple fact is the Law
School, just like the general
University, provides funds to
a host of student groups and
organizations to assist them in
organizing panels and conferences, to invite speakers, and
to engage in a host of expressive activities. Groups we have

The real First
Amendment interest
is the right of students
and student
organizations to
structure their speech
as they choose, just like
a newspaper controls
its columns and
editorials.

funded over the last several
years include the Federalist
Society, the Environmental
Law Society and the Lawyer's
Guild. The only sensible
approach under the First
Amendment is that, so long as
we provide funding on a
"neutral" basis, without regard
to the viewpoints of the
groups (which, I must say, is
certainly how we do it), then
there will be no conversion of
student speech into University
actions. There are a number of
important Supreme Court
decisions holding that state
financial aid to private
speakers does not COJ].Vert that
speech into state speech; at
most, it may permit the state
to order the speakers not to
say certain things.
And the same must be true
for individual faculty involvement. If a faculty member acts
personally, in an unofficial
capacity, to respond to
requests for advice, say, from
the Jewish or Christian Law
Students Association, that
should not constitute a state
"establishment of religion."
Similarly, any personal
involvement of Professor
MacKinnon or other faculty
here should not make this

conference the Law School's.
Otherwise, there will be an
enormous loss to a vigorous
open debate among students
within the University.
Let me put the conclusion
this sharply: What is at stake
here in this controversy is a
First Amendment issue. But it
is a completely different issue
than that asserted by the
ACLU and the artists it
represents. The real First
Amendment interest is the
right of students and student
organizations to structure
their speech as they choose,
just like a newspaper controls
its columns and editorials.
There is, in fact, a great irony
here, for the ACLU would like
us to believe there is an
analogy between this incident
and the Sen. Jesse Helmsinspired NEA funding controversy. But they are exact
opposites. Sen. Helms wanted
to control the speech of
recipients of government
funds, while we do not.
So that, in my view, is the
answer to the First Amendment issue supposedly raised
by this incident. Perhaps, I
should add, there might be a
contract claim here, with Ms.
Jacobsen having been denied
the opportunity to present her
exhibit. That is a different
question, though I believe the
answer to that is also no.
I base this on many conversations I have had with the
students who dealt with Ms.
Jacobsen in arranging her
participation in the conference. But the ACLU is not
here for just a simple contract
claim, and if there is very little
plausibility to a genuine First
Amendment claim, then why
have they pursued this
controversy so vehemently?

III
What is really motivating
this dispute is an effort to
discredit both the movement
to regulate pornography and
Professor Catharine
MacKinnon, the leading
theorist of and advocate for
regulation. If the Black Law
Students Association had
decided to hold a conference
to discuss the various justifications for affirmative action,
and had then disinvited a
speaker for saying racist and
anti-Semitic remarks, the
ACLU would not be here
today. Similarly, if a university-funded student-run
newspaper decided not to use
a letter to the editor after first
deciding to run it, the ACLU
would not be here today indeed, given the ACLU's past
positions, it would be actively
defending the right of the
newspaper to exercise that
power. (The ACLU would call
it "the right to engage in
editing", whereas here they
call it "censorship.") The
reason the ACLU is here
today, taking a position
absolutely inconsistent with
its general approach to
freedom of speech, is because
it is an organization that
believes the regulation of
pornography is wrong;
unfortunately, the ACLU is
prepared to use the cheapest
political tactics to support
their side of what is an
important, difficult national
debate.
It is important to understand that one month before
this controversy arose, the
ACLU Arts Censorship Project
issued a public statement
announcing an "award" to
Professor MacKinnon as an
"Arts Censor of the Year." For
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an organization with a
distinguished history of
combatting the use of politically prejudicial labels because
name-calling causes deep
personal injury and debases
the character of public debate,
this behavior by the ACLU,
designed to play the media
game of argument by accusation, is deeply disturbing. The
ACLU ought to be a model for
responsible discussion of
public issues, not a modem
day Sen. Joseph McCarthy.
Furthermore, not only was
the ACLU on the attack
against Professor MacKinnon,
but it was also at that time
seriously engaged in fighting a
bill to regulate pornography
then before the United States

Senate (known at the time as
the Craig Bill). Given, therefore, the posture and way of
thinking of the ACLU and its
Arts Censorship Project, this
particular controversy arising
out of the symposium arranged by U-M Law School
students must have seemed
like a stroke of good luck.
There can be no doubt that
Ms. Heins wanted to use the
controversy to discredit
Professor MacKinnon. Without any real evidence that
Professor MacKinnon had
caused the removal of the
video - indeed in the face of
Professor MacKinnon's
explicit denials of having done
so (and here I must give credit
to Nat Hentoff of the Village

American Jewish Committee panelThe American Jewish Committee Law School Project and the Jewish Law
Students' Union co-sponsored a panel discussion on the topic, "Federal
Sentencing Guidelines: A Formula for (In)]ustice" in November. Panelists were
(from left): the Hon. Gerald Rosen of the U.S. District Court, Eastern District of
Michigan; the Hon. Richard Suhrheinrich of the Sixth Circuit Court of Appeals;
Professor Jerold Israel, who moderated; Miriam Siefer, of the Federal Public
Defender's Office in Detroit; and the Hon. Avern Cohn,].D. '49, also of the U.S.
District Court, Eastern District of Michigan.
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Voice, who refused to write a
story condemning Professor
MacKinnon because of her
denials) - the ACLU recklessly issued a news release
two weeks after the symposium, which began with this
statement: "A coalition of
feminist First Amendment
advocates has condemned the
actions of anti-pornography
crusader Professor Catharine
MacKinnon and a group of
her students at the University
of Michigan Law School, who
censored an art exhibit
expressing the views of
prostitutes because it did not
conform to their own beliefs."
This is the practice of
demagogues: You do not wait
for facts to support your

position. You simply accuse
your enemy of bad behavior
and wait to see what develops.
And you open by suggesting
the wildest possibilities of
what happened - here the
statement could be read (and
I know for a fact was read)
as saying a group of students
unconnected with the symposium decided on their own,
like vigilantes, to take the law
into their own hands. Only
later, after the initial predisposition of the reader has been
set, do you let some - but
not by any means all - of the
facts emerge through your
statement.
The press release continues
in this vein. It says, falsely,
that the symposium was
"sponsored by the U-M Law
School." It continuously
reduces the students to
minions of Professor
MacKinnon, with statements
like "Followers of Professor
MacKinnon organized the
journal and the symposium as
a way of promoting her
theories." (I can personally
testify that that is untrue.)
And it repeats the idea that
this was all Professor
MacKinnon's handiwork.
Now, I want to be clear
about my points. I am not
saying that the ACLU is wrong
in taking the position that the
First Amendment should not
be interpreted to permit
regulation of pornography.
That, in my view, is a reasonable position that can be
supported by powerful
arguments. I also believe that
the arguments for regulating
pornography, many of which
are made forcefully in Professor MacKinnon's writings, are
reasonable and powerful. I
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Joan Heifetz Hollinger, a reporter for the proposed Unifonn Adoption Act,
touched off a lively discussion about parents' rights when she discussed national
adoption law refonn during bridge week.

myself have a view about this
issue which is probably closer
to the ACLU's than to Professor MacKinnon's, but that is
not my point. Nor am I saying
that the anti-pornography
movement in this country is
always free of the tactics I
have charged the ACLU with
employing.
My point is that it is deeply
hurtful and destructive, not
only to individuals such as
Professor MacKinnon and the
students, but also to the
quality of public discourse, for
the ACLU to employ the
tactics it has in this controversy - to engage in smearing by labels, in making
undocumented allegations,
rather than meeting argument
with argument. The ACLU,
like universities in this
country, should be committed
to participating in public
debate with the highest
standards of honor and
decency, which means at the
very least recognizing the
complexity of public issues
even when you have decided
to come down on one side,
acknowledging the good
arguments in your opponent's
case, and avoiding ad
hominem - or ad feminem
- attacks.
The real tragedy of the
controversy, therefore, in my
view, is that the ACLU has
failed to meet these standards.

I

Bridge week explores 'The DeBoer Dilemma'
Two sets of parents, two
states and a little girl with two
names added up to a custody
battle that tugged heartstrings
all summer.
This fall, law students had
an opportunity to go beyond
the two sides in the highlypublicized battle for Baby
Jessica. At a bridge week
entitled 'The DeBoer Dilemma," students and visiting
experts used the case to
explore many perspectives on
child custody and adoption
law.
Most students knew the
details of Roberta and Jan
DeBoer's fight to adopt Jessica
while her biological parents,
Dan and Cara Schmidt of
Iowa, fought to regain custody
of the child they called Anna.
Guest speakers at bridge week
helped them look behind the
emotions and headlines to
examine legal, social and

cultural issues. Several
speakers made students think
about their roles and responsibilities as attorneys who might
someday handle complex
cases in family law.
Bridge weeks are a key
feature of the New Section, a
program that offers one-fourth
of the first-year students a
more multidisciplinary
approach to standard courses
and more frequent evaluation.
Bridge weeks bring together
faculty and other experts to
discuss a specific, current
socio-legal issue across the
boundaries of course work,
and this one was no exception.
David M. Scobey, a U-M
assistant professor of history
and American culture, began
the week with a talk on the
cultural context that shaped
events in the case and made it
a cause celebre. A panel of

three mental health experts
who testified at Jessica's best
interest hearing in Washtenaw
County discussed the value of
expert witnesses. Elinor
Rosenberg, M.S.W., a clinical
assistant professor of psychiatry at the U-M Medical
School, spoke of the longlasting trauma adoption may
cause for all parties involved.
Suellyn Scarnecchia, the
clinical professor of law who
represented the DeBoers in
Michigan courts, talked to
students about what she'd
learned along the way.
Washtenaw County Circuit
Court judge William Ager
spoke to students about his
decision to allow Jessica to
remain with the DeBoers.
Marian Faupel, the Schmidts'
Michigan attorney, spoke to
students at the Law School
last summer but did not
participate in bridge week.
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However, Ann Agiroff, a local
attorney who helped Faupel
appeal Ager's decision, paired
up with Scott Bassett, JD. '81,
to discuss children's constitutional rights in custody
battles. Bassett filed lawsuits
last summer on Jessica's
behalf, separate from the
DeBoers' case.
Other legal experts were on
hand to discuss the laws that
control adoption and custody
as well as the related issues of
children's and father's rights.
Rhoda Berkowitz, a
professor of family law at the
Toledo Law School, explained
the difference between agency
and private adoption procedures. She said the DeBoer
case illustrates all the risks of
open adoptions arranged by
private parties.
Linda]. Silberman,]. D.
'68, a professor at New York
University Law School,
explained the jurisdictional
provisions in the Parental
Kidnapping Prevention Act
and the Uniform Child

Custody Jurisdiction Act.
These provisions are intended
to prevent parties in battles
like the DeBoer case from
appealing from state to state
in search of a more favorable
ruling. Under those laws,
Iowa, not Michigan, was
Jessica's home state; therefore,
Michigan was compelled to
honor the Iowa court rulings,
she said.
Silberman pointed out that
the laws applicable to the case
were not necessarily written
with adoption in mind.
Drafting uniform national
adoption laws to replace them
is enormously difficult, said
Joan Heifetz Hollinger. As a
reporter for the proposed
Uniform Adoption Act of the
National Conference of
Commissioners on Uniform
State Laws, she has faced the
challenge of shaping laws to
fit expanded social views of
adoption, parenthood and
family. "There is no consensus
on most critical issues. Who
gives parental consent to give

Word-processing power Students are delighted with the new
equipment installed to upgrade the
computer lab last fall. Old IBM
computers were replaced with more
powerful Gateway PCs, and more
Macintoshes and faster laserprinters
were added. Students are making good
use of new software and better
linkages to LEXUS, WESTLA W,
campus computer networks and more.
Since the upgrade, usage records show
the number of pages printed in the lab
is up by 50 percent.
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a child up for adoption?
When can you dispense with
consent? What procedures do
you follow to get it? Who
selects the adoptive parents?"
questioned Hollinger of the
University of California Berkeley, Boalt Hall. In an age
of artificial conception, the
commission struggled mightily just to come up with
definitions to replace the term
"natural mother," she said.
While Silberman and other
bridge week participants felt
that the Iowa courts ruled
correctly, they also felt that
the best interests of the child
weren't adequately considered
in Iowa. Don~ld Duquette,
professor of law and director
of the U-M Law School's
Child Advocacy Clinic, asked
students to consider whether
"best interest" really is an
appropriate standard for
determining custody. One
student responded that
inevitably, we determine the
best interest of a child based
on the parents' economic

status, which may have
nothing to do with good
parenting. Another student
questioned how we would
ever objectively quantify best
interest. A third suggested that
if it is difficult to determine a
child's best interest, perhaps
we should try instead to rule
out the option that is in the
child's worst interest.
Expert witnesses helped
determine Jessica's best
interests when they finally
were considered in
Washtenaw County Circuit
Court. Thomas Homer, M.D.,
Jack Novick, Ph.D., and Vicki
Bennett, A.C.S .W, all testified
that she would suffer if, at age
2, she was removed from the
only home and parents she'd
known and returned to the
Schmidts. However, they
disagreed on how accurately
an expert can foresee the
impact of a decision in court.
Homer, a professor of child
psychiatry at the U-M Medical
Center, said experts can't
predict the future; Novick, a
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child and adult psychoanalyst,
and Bennett, a clinical social
worker, said that based on
other children's experiences,
they can offer a good idea of
what a child might go
through.
Homer, who has considerable experience as an expert
witness and has studied their
use in trials, told students
their expertise is sometimes
taken for granted. "They are
believed just because they say
they are experts. Too often,
expert witnesses are not
subject to sufficient voir dire
examination." He added that
adversarial proceedings in
court seem to require firm,
final statements in subjective
situations where nothing is
clearcut. "My problem with
experts is not that the courts
push them into black-andwhite statements, but that
many experts often march
right into them."
Throughout the week,
students asked questions
about the values underlying
our views of adoption, fitness
for parenting and fathers'
rights. Scamecchia told them,
"It's exciting to me that during
this week, you have so
naturally raised issues about
the racism, sexism and
classism that shape adoption
policies and this case. Not
long ago, students seldom
raised those issues."
She told the future lawyers
that the case demonstrated the
complexity, excitement and
challenges to be found in the
field of family law. It also
made her think about
children's rights more than

ever before. "I never thought
of children as an oppressed
group. I found that the legal
system said it was going to
worry about the rights of
adults and explicitly say a
child's rights are irrelevant,"
she said. In cases like this, she
noted, lawyers and judges
won't always be thinking of
the child's best interests. She
advised students, "Think
about what you can do as
lawyers to make sure your
clients and the courts keep
this in mind."

Art in our
architecture
A new book by U-M
professor Ilene H. Forsyth
explores the artistry of the
University of Michigan Law
Quadrangle.
By design, the great Gothic
buildings create an atmosphere of devotion to learning
and the law, Forsyth writes in

The Uses of Art: Medieval
Metaphor in the Michigan Law
Quadrangle (University of
Michigan Press, 1993).
Forsyth, the Arthur F.
Thumau Professor of History
of Art and an expert in
Romanesque art, finds
meaning in the beauty of the
quadrangle by examining its
origins. She shows how the
granite Gothic structures
express the ideals of William
W. Cook, the near-mythical
donor who inspired, financed
and closely supervised the
plans for all four buildings.
His thoughts on law school
and the legal profession are
literally carved in stone
throughout the quadrangle .

"He wished to put the
Michigan Law School into the
first rank, ... and he was
aware that one could elevate
the status of an institution
through uses of art," Forsyth
writes. She shows how Cook
and his architects drew
elements from medieval
monasteries, Gothic cathedrals
and the residential inns at
Oxford and Cambridge to
create an inspiring, cloistered
yet communal space for
reflection.
Forsyth analyzes not only
the art and architecture but
the personalities and social
forces that shaped construction of the quadrangle. Based
on Cook's own extensive
correspondence, she paints a
fascinating portrait of a man
.<Jf many contradictions. He
expressed scorn for philanthropists while providing a
gift of astonishing magnitude.
He wished his gift to remain
anonymous and refused to
put his name on the buildings, yet ensured his place in
history by willing to the
University all his papers
related to the Quadrangle.
Through his letters, he
controlled every aspect of the
design and construction, right
down to lawn size and
limestone color, but he never
laid eyes upon the buildings.
Although his influence was
enormous, Cook wasn't acting
alone. He worked closely with
architects Edward Palmer
York and Philip Sawyer.

Forsyth describes the relationship as akin to that of the
medieval artist and his
sponsor. As Cook once
suggested to York, "you [are]
furnishing the art and I the
philosophy."
University President Harry
Bums Hutchins and Law
School Dean Henry Moore
Bates were furnishing support,
ideas and guidance as well.
Forsyth depicts the quadrangle project as a unique
collaboration between these
four men, their ideals,
historical values and modem
times. Anyone who has felt
the grandeur of the
quadrangle's graceful arches
and towers will enjoy the
story of how they came to be.
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DeRoy Fellow discusses the future for gays and lesbians
The time has come for a
federal civil rights bill for gay
men and lesbians, according
to Paula L. Ettelbrick, the Law
School's 1993 Helen L. DeRoy
Fellow.
The Law School welcomed
Ettelbrick, the director of
public policy for the National
Center for Lesbian Rights, for
a four-day visit in October.
She spoke in classes and met
informally with students and
faculty. The highlight of her
visit was her Oct. 2 7 lecture
entitled "Gay and Lesbian
Civil Rights: Current Issues,
Future Directions."
Ettelbrick, the former legal
director of the Lambda Legal
Defense and Education Fund,
said significant progress has ..
been made for gay and lesbian

rights, but discrimination
persists in many areas. "This is
a very potent time in our
country. Our movement is at
a crossroads and it sometimes
feels stagnant," she remarked.
"We can continue to 'sneak in'
and make progress where we
can, or we can challenge the
existing order for all constituencies in the United States."
Clearly advocating the latter,
Ettelbrick noted, "The time is
now for a federal civil rights
bill for gays and lesbians." She
said such a bill could be
introduced in Congress early
in 1994.
Legal education is one area
where gays and lesbians have
gained some respect.
Ettelbrick praised the current
legal academic environment

Senior DayDecember graduates listened intently while Dean Lee Bollinger told them to
heep aspirations high through daily contact with worhs of greatness. "Become
and stay breathless before achievement," he advised. Fifteen graduates earned
master of laws degrees and 97 earned juris doctor degrees.
10

THE UNIVERSITY OF MICHIGAN LAW SCHOOL

for "finally recognizing and
taking seriously gay and
lesbian issues." A 1984
graduate of Wayne State
University Law School, she
recalled that in her student
days, very few gay and lesbian
law students went public with
their sexual orientation, so
many felt isolated. 'Today, in
very few law schools is there a
feeling of being alone. Support is now very strong in the
legal education community,"
she said. This was clearly
evidenced by the attentive and
enthusiastic crowd of students, faculty, alumni and
visitors filling Room 120 in
Hutchins Hall.
Ettelbrick, formerly a
litigator at Miller, Canfield,
Paddock and Stone in Detroit,
spent seven years with the
Lambda Legal Defense Fund,
the last five as legal director.
She joined the National
Center for Lesbian Rights in
June 1993. She also is an
adjunct professor at New York
University Law School. In all
these roles, she has gained a
perspective on the most
pressing issues for gays and
lesbians.
She highlighted three
major issues in her talk. The
first was the ban on gays in
the military. President Bill
Clinton tried to overturn the
ban in his first major initiative
in the White House. Ettelbrick
gave Clinton credit for being
"at least a vocal supporter of
gay and lesbian rights," but
said the military ban was not
the issue she would have
picked first to improve gay
rights. The core problem with
Clinton's move was the lack of
a substantial grass-roots
support for the military

BRIEFS

Paula Ettelbrick

among the gay and lesbian
communities. "There is a basic
lack of commitment to this
issue. Many of our strongest
supporters come out of the
anti-war movement and they
are asking themselves, 'Why
would I want to fight in the
military, anyway?'
"Clinton simply chose the
wrong forum at this time, as
the military is very much a
macho, male-oriented institution. We [the gay and lesbian
movement] just don't have the
numbers there to back it up,
and Congress feels burned on
this issue because they see no
constituency," she said.
Family relationships are
another area where gay and
lesbian rights are at a crossroads. The expanding definition of "family" recently has
produced numerous cases
over matters such as adoption,
employee benefits and
housing. Ettelbrick challenged
the notion that rights in all
these areas should only be
afforded to married heterosexuals, who today constitute
roughly one-half of the
nation's rapidly changing
population.
"If a heterosexual couple
was married for a year and
one of the partners died, the
other would be entitled to full
social security benefits," she
explained. "On the other
hand, if this same situation
happened to a homosexual
couple of 30 years, the
surviving partner would
receive absolutely no benefits.
It is unfair that marriage is
held up as a reason for
benefits."
While some progressive
companies and cities now
offer unmarried-partner
health benefits, very few

eligible employees sign up for
these benefits. "The major
problem with getting the
benefits is that you have to
admit publicly that you are
gay or lesbian. The fear of
discrimination at work is so
widespread that most people
remain closeted," said
Ettelbrick. The recipients of
such benefits would also have
to pay taxes on them because
the Internal Revenue Service
does not recognize unmarried
partners as dependents.
Gays and lesbians are
winning recognition as
parents, too , according to
Ettelbrick. Since the midl 980s, more than 100
lesbians have legally adopted
their partner's child. Most of
these were uncontested
private adoptions which

attracted very little public
attention. In one such
adoption, New Jersey Superior
Court judge Philip M. Freedman wrote, "The Court's
recognition of this family unit
through the adoption can
serve as a step along the path
toward the respect which
strong, loving families of all
varieties deserve."
The third prominent issue
that concerns Ettelbrick was
the active efforts of many
groups to limit gay and
lesbian rights through state
laws and constitutional
amendments. "This is an issue
we will be fighting for the rest
of our lives," she said. Specifically, Ettelbrick mentioned
the Colorado state law,
recently ruled unconstitutional, which dictated that
gays and lesbians could not

receive minority status.
Proponents of that law said it
simply prevented "special
treatment" for gays and
lesbians; Ettelbrick argued
that the measure stripped gays
and lesbians of their right to
redress. "The law basically
institutionalizes the right to
discriminate. We have been
given 'special treatment' all
right - and it's been all bad,"
she said.
In closing, Ettelbrick listed
several ways for the gay and
lesbian rights movement to
move forward . A civil rights
bill is a key element, but she
also called for a new and
improved self-image for the
gay and lesbian community,
noting, "We need to stand up
and take a more positive view
of ourselves."

- by Frank Potter
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"In Celebration of
Creativity Throughout
the Diaspora"
was the theme of a poetry reading
presented by the Black Law Students
Alliance at a campus coffee shop.
Artists (including non-students) were
invited to present their creative
writing, songs, dances or rap. Here,
one participant reads his poem.

Getting wet
for a good cause A dunk tank was part of the fun and
games at an Oktoberfest fund-raiser
for the Loan Forgiveness Program.
The Law School Student Senate and
the Basement Groups sponsored the
event. Participants enjoyed other
carnival games and festive
refreshments like sno-cones.

In tune with the season The Law School observed the holiday
season with the Seventh Annual
Reading Room Concert, featuring
cellist Jerome Jelinek and pianist
Joseph Gurt. The Headnotes, the Law
School's a capella student singers,
also performed.
PHOTO BY PETER YATES
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